\(‘ENT Dq

o‘o
~
%

% un N?y’

n 137 L“"\

YURISPRUDENSIYA

HUQUQIY ILMIY-AMALIY JURNALI
2025-yil 5-son

VOLUME a / ISSUE & / 2025
DOI: 10.51788/tsul jurisprudence.o.a.

= Crossref ISSN: Z1B1-1938
Rogictration DO 1051788/ tsul jurisprudence



A U

MUASSIS: TOSHKENT DAVLAT

YURIDIK UNIVERSITETI
“Yurisprudensiya” - “Opucnpygnes-
nusa” - “Jurisprudence” huqugqiy ilmiy-

amaliy jurnali O‘zbekiston matbuot va
axborot agentligi tomonidan 2020-yil
22-dekabrda 1140-sonli guvohnoma bi-
lan davlat ro‘yxatidan o‘tkazilgan.

Jurnal O‘zbekiston Respublikasi Oliy
ta’lim, fan va innovatsiyalar vazirligi
huzuridagi Oliy attestatsiya komissiyasi
jurnallari ro‘yxatiga kiritilgan.

Ushbu jurnalda bayon etilgan natija-
lar, xulosalar, talginlar ularning muallif-
lariga tegishli bo‘lib, Toshkent davlat yu-
ridik universiteti g‘oyasi va qarashlarini
aks ettirmaydi.

Mualliflik huquglari Toshkent davlat
yuridik universitetiga tegishli. Barcha hu-
quglar himoyalangan. Jurnal materiallari-
dan foydalanish, tarqatish va ko‘paytirish
muassis ruxsati bilan amalga oshiriladi.

Sotuvda kelishilgan narxda.

Nashr bo‘yicha mas’ul:
0. Choriyev

Mubharrirlar:

E. Sharipov, Y. Yarmolik, E. Mustafayev,
K. Abduvaliyeva, Y. Mahmudov,

M. Sharifova, Sh. Beknazarova

Musahhih:
M. Tursunov

Texnik muharrir:
U. Sapayev

Dizayner:
D. Rajapov

Tahririyat manzili:

100047. Toshkent shahri,
Sayilgoh ko‘chasi, 35.

Tel.: (0371) 233-66-36 (1169)

Veb-sayt: jurisprudence.tsul.uz
E-mail: lawjournal@tsul.uz

Obuna indeksi: 1387

Tasdignoma
Ne 174625, 29.11.2023.

Jurnal 2025-yil 27-oktabrda
bosmaxonaga topshirildi.
Qog'oz bichimi: A4.

Shartli bosma tabog': 15,1
Adadi: 100. Buyurtma: Ne 181.

TDYU bosmaxonasida chop etildi.
Bosmaxona manzili:

100047. Toshkent shahri,
Sayilgoh ko‘chasi, 37.

© Toshkent davlat yuridik universiteti

YURISPRUDENSIYA

BOSH MUHARRIR
B. Xodjayev - Toshkent davlat yuridik universiteti Ilmiy ishlar va innovatsiyalar
bo‘yicha prorektori, yuridik fanlar doktori, professor

BOSH MUHARRIR O‘RINBOSARI
J. Allayorov - Toshkent davlat yuridik universiteti Ilmiy boshqarmasi boshlig,
yuridik fanlar bo‘yicha falsafa doktori, dotsent

MAS’UL MUHARRIR
N. Ramazonov - Toshkent davlat yuridik universiteti O‘zbek tili va adabiyoti
kafedrasi mudiri, filologiya fanlari bo‘yicha falsafa doktori, dotsent

TAHRIR HAY’ATI A’ZOLARI

J. Blum - Amerika Qo‘shma Shtatlarining Boston kolleji Huquq maktabi professori,
huquq doktori (AQSh)

M. Vishovatiy - Polshaning Gdansk universiteti professori (Polsha)

M. Hayat - Muhammadiyah Malang universiteti o‘qituvchisi (Indoneziya)

A. Hoshimxonov - Toshkent davlat yuridik universiteti Yoshlar masalalari va
ma’naviy-ma'’rifiy ishlar bo‘yicha birinchi prorektori, yuridik fanlar doktori,
professor

A. Yakubov - Toshkent davlat yuridik universiteti Xalqaro hamkorlik va uzluksiz
ta’lim bo‘yicha prorektor, yuridik fanlar doktori, dotsent

M. Axmedshayeva - Toshkent davlat yuridik universiteti Davlat va huquq
nazariyasi kafedrasi professori, yuridik fanlar doktori

X. Xayitov - O‘zbekiston Respublikasi Oliy Majlisining Qonunchilik palatasi
deputati, yuridik fanlar doktori, professor

S. Yusupov - Toshkent davlat yuridik universiteti Ma’'muriy va moliya huquqi
kafedrasi mudiri, yuridik fanlar doktori, professor

E. Egamberdiyev - Toshkent davlat yuridik universiteti Fugarolik huquqi kafedrasi
dotsenti, yuridik fanlar bo‘yicha falsafa doktori

Sh. Ismoilov - Toshkent davlat yuridik universiteti Mehnat huquq kafedrasi mudiri,
yuridik fanlar doktori, dotsent

G. Uzakova - Toshkent davlat yuridik universiteti Ekologiya huquqi kafedrasi
professori, yuridik fanlar doktori

G. Yo'ldasheva - Toshkent davlat yuridik universiteti Xalgaro huquq va inson
huquglari kafedrasi professori, yuridik fanlar doktori

A. Yo'lldoshev - Toshkent davlat yuridik universiteti Konstitutsiyaviy huquq
kafedrasi dotsenti, yuridik fanlar doktori

R. Altiyev - Toshkent davlat yuridik universiteti Jinoyat huquqi, kriminologiya va
korrupsiyaga qarshi kurashish kafedrasi professori v.b., yuridik fanlar bo‘yicha
falsafa doktori

M. Kurbanov - Toshkent davlat yuridik universiteti Jinoyat huquqi, kriminologiya
va korrupsiyaga qarshi kurashish kafedrasi dotsenti v.b., yuridik fanlar bo‘yicha
falsafa doktori

S. Oripov - Toshkent davlat agrar universiteti Huqugshunoslik kafedrasi dotsenti,
yuridik fanlar bo‘yicha falsafa doktori

F. Hamdamova - Jahon iqtisodiyoti va diplomatiya universiteti Xalgaro huquq va
ommaviy huquq fanlari kafedrasi dotsenti v.b., yuridik fanlar doktori

D. So‘fiyeva - TDYU Davlat va huquq nazariyasi kafedrasi katta o‘qituvchisi, yuridik
fanlar bo'yicha falsafa doktori

R. Kuchkarov - TDYU Umumta’lim fanlar va madaniyat kafedrasi dotsenti v.b.,
filologiya fanlari nomzodi

2023-YIL 5-SON

VOLUME 5 / ISSUE 5 / 2025 ISSN: 2181-1938




YYPEJUTEJ/Ib: TAIUKEHTCKUIA
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2KypHas BK/IIOYEH B epevyeHb XKyp-
HaJIOB BhIciiel aTTecTal[MOHHOM KO-
MHUCCUM NTPU MHHHCTEpPCTBE BBICLIETO
06pa3oBaHUsA, HAayKM W HHHOBALMH
Pecny6Mky Y36eKucTaH.

Pe3ynbTaThl, BEIBOJBI M HHTEPIIPETa-
LIY, U3/I0)KEHHbIe B JAHHOM >KypHaJle,
NpUHAJJIEeXaT HCKIYUTENIbHO WX aB-
TOpaM U He OTPaXKaloT UAeH 1 B3MIAA0B
TalIKEHTCKOTO roCy/JapCTBEHHOTO OpH-
JINYEeCKOT0 YHHUBEPCHUTETA.

ABTOpcKHMe TpaBa IpPUHAZJIEXAT
TalkeHTCKOMY rocy/lapCTBEHHOMY
IOpU/IMYECKOMY ~ YHHUBepcuTeTy. Bce
npaBa 3alluMieHsl. Mcnosp3oBaHue, pac-
NPOCTPaHEHHE W BOCIPOHM3Be/leHHEe Ma-
TEpPUaAJIOB JKypHaJsla OCYILEeCTBJSAETCS C
paspelieHus yYpeuTeIs.
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“DAVLAT HUQUQIY SIYOSATI TRANSFORMATSIYASI”
TUSHUNCHASI TAHLILI

Xaydarova Marjona Olim qizi,
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“Xalgaro ommaviy huquq” kafedrasi o‘gituvchi assistenti
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e-mail: marjonkhaydarova3004@gmail.com

Annotatsiya. Mazkur magqolada “daviat huquqiy siyosati transformatsiyasi” tushunchasining
nazariy jihatlari, uning davlat boshqaruvidagi o‘rni va funksional ahamiyati, shuningdek, davlat
huquqiy siyosati bilan bogliqligi har tomonlama tahlil qilingan. Tadqiqot predmeti sifatida
transformatsiya jarayonining davlat huquqiy siyosatidagi o‘rni yoritiladi. Muallif huquqiy siyosat
transformatsiyasi yo‘nalishlarini ikki tarmoqqa - progressiv va responsiv yondashuvlar hamda
demokratik va inson huqugqlari tamoyillari asosidagi yo‘nalishlarga ajratib ko‘rib chiqadi. Metodologik
asos sifatida tizimli, mantiqiy va tahliliy yondashuv usullari qo‘llangan. Maqolada, xususan, davlat
huquqiy siyosati transformatsiyasining asosiy yo‘nalishlari batafsil tahlil etilib, bu borada bir qator
olimlarning ilmiy izlanishlari tahlil manbasi sifatida olingan hamda ularning fikr va qarashlari
keltirilgan. Tadqiqot xulosalarida huquqiy siyosat transformatsiyasining o‘ziga xos jihati huquqiy
hujjatlar, davlat boshqaruvi funksiyalari hamda zamonaviy axborot texnologiyalarining uyg‘unligida
namoyon bo‘lishi ta’kidlangan. Ushbu yondashuvlar huquqiy siyosat transformatsiyasini mustaqil
va yetakchi huquqiy yo‘nalishga aylantirishga xizmat qiladi. Shuningdek, davlat huquqiy siyosati
transformatsiyasi jarayonida yuzaga kelayotgan muammo va kamchiliklar chuqur o‘rganilib, ularni
amaliy bartaraf etish bo'yicha bir qator taklif va tavsiyalar ishlab chiqilgan.

Kalit so‘zlar: huquqiy siyosat, transformatsiya, davlat huquqiy siyosati transformatsiyasi,
raqamlashtirish, jamoatchilik nazorati, inklyuzivlik, institutsional-huquqiy tartib

AHAJIA3 MIOHATUA TPAHC®OPMAILIUU TOCYIAPCTBEHHOM
MPABOBOM MOJIUTUKHU

XaigapoBa Map>xoHa 0/iuM KuU3H,

CaMOCTOSITeIbHBIN COMCKaTe b TalllkeHTCKOTo

rocy/lapCTBEHHOI'0 PHUANYECKOT0 YHUBEPCUTETA,

aCCUCTeHT npenojaBareJis Kapeapol «Mex/IyHapoJHOe My6JIUYHOE TPABO»
TalmkeHTCKOro rocylapCTBEHHOr0 TPAHCIOPTHOI'O0 YHUBEPCUTETA

AHHOmMayus. B danHoll cmambe 8cecmopoHHe AHAAUZUPYIOMCS meopemuveckue acnekmbol NOHSMusl
«mpancgopmayusi 2ocydapcmeeHHol npagosoll NoAUMUKU», e20 Mecmo U PYHKYUOHAIbHOEe 3HAYeHUe
8 cucmeme 20cydapcmeeHH020 ynpas/eHus, d Mmakdce 83aumocesizb € obujell npasogoll NoAumMuKoli
2ocydapcmea. B kauecmee npedmema uccaedo8aHus paccmampusaemcsi poib npoyecca mpaHcgopmayuu
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CHOICE OF LAW IN INTERNATIONAL COMMERCIAL
CONTRACTS: TACIT AND EXPRESS CHOICE IN
DIGITAL TRADE

Abdugaffarov Davronbek Dilshod ugli,

Basic doctoral student at Tashkent State University of Law
ORCID: 0009-0000-3898-5456

e-mail: davronbekabdugaffarov@gmail.com

Abstract. This article addresses the complex issues of choosing legal principles in international
commercial contracts in the context of globalization and the rapid development of digital commerce.
It analyzes the fundamental principle of party autonomy, in particular its explicit (expressly stated in
the contract) and implied (determined based on the circumstances) forms. The paper considers the
adaptation of traditional legal approaches to modern challenges such as smart contracts, decentralized
autonomous organizations (DAOs) and jurisdictional uncertainty. The immutability of smart contracts,
while providing commercial certainty, simultaneously gives rise to legal paradoxes and regulatory gaps,
as demonstrated in the case of Van Loon v. US Treasury. The need to obtain legal entity status for DAOs
creates a market of “legal shells” offered by various jurisdictions (e.g., Wyoming, Switzerland). The
emergence of innovative mechanisms such as multi-signature arbitration in dispute resolution leads
to the privatization of enforcement proceedings. The aim of the study is to examine the adaptation of
traditional legal approaches to modern challenges such as smart contracts, decentralized autonomous
organizations, and jurisdictional uncertainty. The paper uses legal analysis and case study methods. The
results show that the immutability of smart contracts creates legal paradoxes, while mandatory public
law rules limit the voluntary autonomy of the parties.

Keywords: private international law, digital commerce, choice of law, party autonomy, express
choice, implicit choice, smart contracts, decentralized autonomous organizations

XALQARO TIJORAT SHARTNOMALARIDA HUQUQNI TANLASH:
RAQAMLI TIJORATDA ANIQ IFODALANGAN VA IFODALANMAGAN SHAKLLAR

Abdugaffarov Davronbek Dilshod o‘g'li,
Toshkent davlat yuridik universiteti
tayanch doktoranti

Annotatsiya. Maqolada globallashuv va ragamli savdoning jadal rivojlanishi sharoitida xalqaro
tijorat shartnomalarida qo‘llanadigan huquqni tanlashning murakkab masalalari ko‘rib chiqiladi.
Taraflar xohish-irodasi avtonomiyasining fundamental prinsipi, xususan, uning ochiq (shartnomada
to‘gridan to'g'ri belgilangan) va nazarda tutilgan (vaziyatdan kelib chiqqan holda belgilangan) shakllari
tahlil gilinadi. Shuningdek, an’anaviy huquqiy yondashuvlarning smart-shartnomalar, markazlashmagan
avtonom tashkilotlar va yurisdiksiyaning noaniqligi kabi zamonaviy muammolarga moslashuvi
organiladi. Smart-shartnomalarning o‘zgarmasligi tijorat aniqligini ta’minlash bilan bir vaqtda
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huqugqiy paradokslar va tartibga solish bo‘shliglarini keltirib chiqaradi, buni “Van Loon AQSh g‘aznasiga
qarshi” ishi namoyish qiladi. Markazlashmagan avtonom tashkilotlarga yuridik shaxs maqomini
berish zarurati turli yurisdiksiyalar (masalan, Vayoming, Shveysariya) tomonidan taklif etiladigan
“huquqiy qobiqlar” bozorini shakllantiradi. Nizolarni hal qilishda ko‘p imzoli arbitraj kabi innovatsion
mexanizmlarning paydo bo‘lishi ijro tartib-taomillarini xususiylashtirishga olib keladi. Tadqiqotning
magqsadi an’anaviy huquqiy yondashuvlarning zamonaviy tahdidlarga, jumladan, smart-shartnomalar,
markazlashmagan avtonom tashkilotlar va yurisdiksiyaviy noaniqlikka moslashuvini tahlil qilishdan
iborat. Tadqiqotda huqugqiy tahlil va keys-stadi usullaridan foydalanilgan. Natijalar shuni ko‘rsatadiki,
aqlli shartnomalarning o‘zgarmasligi yuridik paradokslarni keltirib chiqaradi, ommaviy huquqning
imperativ normalari esa tomonlarning ixtiyoriy mustagqilligini cheklaydi.

Kalit so‘zlar: xalqaro xususiy huquq, raqamli savdo, huquq tanlovi, tomonlar irodasi avtonomiyasi,
to‘g’ridan to‘g'ri tanlov, nazarda tutilgan tanlov, aqlli shartnomalar, markazlashtirilmagan avtonom
tashkilotlar

BbIBOP IPUMEHUMOT O ITPABA B MEXK/YHAPOAHbIX KOMMEPYECKHUX
JAOTOBOPAX: IIPAMOU U INIOAPA3YMEBAEMbIHU BbIBOP B ITU®POBOU TOPT'OBJIE

A6ayradpdpapos /laBpoHOGeK JUIbIIOA YIIY,
6a30BbIM JOKTOPAHT TallIKEHTCKOTO TOCYAAPCTBEHHOTO
IOPU/IUYECKOTO YHUBEPCUTETA

AHHOmayusi. B cmambe paccmampuearomcsi C/A0M4CHble 80NpOChbl 8bl60PA NPUMEHUMO20
npasa 8 MedxOyHApOOHbIX KOMMepYecKux 002080pax & Yc/a08UsaX aa06aausayuu U
cmpemume/ibHO20 pazsumus Yugpposoll mopzosau. AHaauzupyemcsi @hyHOaAMeHMaabHbll
NpUHYUN aemMoOHOMUU 804U CMOPOH, 8 YACMHOCMU e20 518HASl (NpsIMO 3aKpen/aéHHas 8
dozosope) u nodpasymesaemas (onpedeasemas ucxodsi u3 obcmosimeabcms) ¢HopMol.
Hccaedyemea adanmayusi mpaduyuoHHbIX Npasosblx nodxodo8 K COBPEeMEHHbIM B8bl308AM,
makum Kak CMapm-KOHMpakmol, O0eyeHmpa/au308aHHble a8MOHOMHble Op2aHU3Ayuu U
HeonpedesnéHHOocmb  opucdukyuu. Heusmensiemocmb cmapm-KoHmMpakmos, obecne4usas
KOMMepYEcKyo  onpedeséHHOCMb, O00HOBPEeMEHHO nopoxcdaem npasosvle NapadoKChbl
U pez2ynsamopHbsle npobeavl, Ymo spko demoHcmpupyem Odesno Van Loon v. US Treasury.
Heobxodumocmb npudaHusi 0eyeHmpaau3o8aHHbIM AB8MOHOMHbLIM OP2AHU3AYUAM cmamyca
ropudu4eckoz2o Auya opmupyem pblHOK «npasoswvlx 060/104ek», nped1az2aemMblX pa3AUYHbIMU
ropucdukyuamu  (Hanpumep, Batiomune, Illgetiyapus). IlosiesneHue  UHHOBAYUOHHbIX
MexaHu3Mo8, MAKUx Kak apoumpaxc ¢ MyJAbmunoonucbld npu paspeweHuu Ccnopos,
npusodum K npueamu3ayuu UcnoJHUmeabHulx npoyedyp. lLleavio uccaedosanus sieasi.emcs
aHaau3 adanmayuu MpaduyuoOHHbLIX NPABo8blX NO00X0008 K COBPEMEHHbIM Bbl3084M,
8K/HOYAS  CMAPM-KOHMPAKMbl, 0eyeHmpaau3o8aHHble a8MOHOMHblE Op2aHuUs3ayuu U
0puUcduUKyUuoHHYy0 HeonpedeaéHHoCmb. B pabome ucno1b308aHbl Memodbl Npago8o2o aHaau3d
u Ketic-cmadu. Pe3yabmambl nokasbleardm, 4Ymo HeUIMeHSIeMOCMb CMApM-KOHMpAaKkmos
co3daém rwpuduyeckue napadokcvbl, moz2da KaK umnepamueHble HOpMbl NyO6AUYHO20 npasd
o2paHuyusarom 0obpo8oabHyH A8MOHOMUK CMOPOH.

Knarouesovle caosa: mexcdyHapodHoe yacmHoe npaso, yugppoeas mopzoes, 8bl6op npasa,
a8MOHOMUS 80U CMOPOH, NPSAMOU 8bl60p, Nodpa3ymesaeMblll 8bl60P, CMAPM-KOHMPAKMbL,
deyeHmpau308aHHble ABMOHOMHbIE OP2AHU3AYUU

Introduction international commercial contracts. A
The globalization of commerce and key aspect is the choice of law clause,
the rise of digital trade have reshaped determining the legal system governing
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contractual obligations. Both express and
tacit choices of law ensure predictability
in cross-border transactions. This article
explores their principles, examines digital
trade practices, and assesses prospects for

improvement.
Party autonomy is a cornerstone
of private international law, enabling

contracting parties to select the legal system
that best fits their commercial needs. An
express choice of law clause explicitly
designates the governing jurisdiction,
offering clarity to courts and arbitral
tribunals while minimizing interpretational
discrepancies. For instance, a standard
clause might state: “This Agreement
shall be governed by and construed in
accordance with the laws of the State of
New York” (HCCH, 2015). The HCCH is also
actively engaged in adapting traditional
private international law to novel digital
instruments. For example, its recent
discussions have centered on the private
international law aspects of Voluntary
Carbon Markets (VCMs), which involve
digital or online certification of units and
the tokenization of assets using distributed
ledger technology. These initiatives highlight
how traditional connecting factors, such as
a physical place of transaction, are being
challenged by new digital assets and market
structures, underscoring the need for
updated legal frameworks (HCCH, 2015).
The organization’s e-Apostille Programme,
which aims to develop and promote low-
cost, secure software models for electronic
apostilles, is another practical example of its
efforts to harmonize cross-border internet
exchanges (HCCH, 2015).

Express choice, where parties explicitly
designate the governing law, provides
clarity and predictability in enforcement.
In contrast, tacit choice relies on contextual
factors and requires nuanced judicial
interpretation. This article analyzes both
approaches, highlighting how digital trade
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complexities impact traditional principles,
supported by scholarly references and case
law examples (Boyer Law Firm, n.d.).

In an influential study, Aurora ]Jillena
Meliala argues that a clear legal framework,
including explicit choice of law rules, is
essential for legal certainty in metaverse-
based commercial activities. As virtual
environments host significant economic
transactions, conventional legal concepts
must adapt to the unique challenges of
decentralized digital spaces (Meliala, 2024).

Moreover, G.J. Bouwers explores how
regional and supranational organizations -
particularly in emerging economies - could
benefit from codifying private international
law rules on tacit choice. This codification
would enhance legal predictability and
support economic growth by establishing
standardized guidelines for determining tacit
choice when express contractual clauses are
absent (Bouwers, 2023).

In addition to these studies, insights from
the research by Tamas Dezs6 Czigler further
complement these findings by summarizing
choice of law rules affecting electronic
contracts in both the US and Europe (Czigler,
2012). Together, these research efforts
form a comprehensive understanding of the
evolving legal landscape that digital trade
presents, emphasizing both the opportunities
and challenges in harmonizing international
legal normes.

Main part

Theoretical
Foundations

Party Autonomy and Express Choice

Party autonomy is a key principle
of private international law, enabling
contracting parties to choose the legal system
that best suits their commercial needs.
An express choice of law clause explicitly
designates the governing jurisdiction,
offering clarity to courts and arbitral

Framework and Legal

tribunals while minimizing interpretational
discrepancies.

For example, a standard

YURISPRUDENSIYA

Ay 4



A U

2.00.03 - FURAROLIK HUQUQl.
TADBIRKORLIK HUQUQI. OILA HuQual.

XALOARD XUSUSIY HUGuQ

clause may state: “This Agreement shall be
governed by and construed in accordance
with the laws of the State of New York”
(WilmerHale, 2021).

Express choice provides crucial clarity in
digital trade, where parties operate across
multiple jurisdictions and contracts are
formed rapidly, often through automation.
Using precise legal language within a well-
established legal framework helps prevent
disputes over applicable law, ensuring
smoother dispute resolution.

Tacit Choice: Inference and Complexity

Tacit choice, or implied choice, emerges
when a contract lacks an explicit governing
law clause. Instead, courts and arbitral
tribunals infer the intended legal system
based on the context of the transaction.
This inference can be drawn from factors
such as the language and structure of the
contract, the forum selection clause, place of
performance, or even the currency used for
payment (HCCH, 2015).

Proving a tacit choice of law requires
clear evidence of the parties’ intent, which
can often be ambiguous. For example, if a
business regularly operates from a particular
jurisdiction without explicitly designating its
governing law, that jurisdiction’s laws may
be inferred as the governing framework.
While this flexibility can be useful, it poses
challenges in digital commerce, where
the absence of physical indicators - such
as a defined place of performance or
explicit communications - complicates the
determination of the applicable legal system
(WilmerHale, 2021).

Digital Trade and the Expansion of Choice

of Law Principles

The digital landscape has reshaped
international commerce, eliminating
traditional physical and geographical
constraints. Digital trade - spanning

e-commerce, online services, data transfers,
and technologies like smart contracts -
operates in a borderless realm, heightening

YURISPRUDENSIYA

the need for a clear choice of law framework.
As contracts are increasingly formed on
online platforms and executed autonomously,
conventional indicators for determining
tacit choice, such as physical location or
negotiation venue, have become less reliable
(HCCH, 2015). This concept is particularly
crucial for Decentralized Autonomous
Organizations (DAOs), which require a legal
identity to interact with traditional legal
and financial systems. A well-designed legal
wrapper is a legal entity that a DAO uses
to gain separate legal personality, limited
liability, and tax protection, shielding its
members and core contributors from
personal, unlimited liability (DAOBOX, n.d.).
Without a legal wrapper, a DAO might be
considered a general partnership, making
all contributors personally liable in the
event of a lawsuit or other legal issue. The
legal wrapper also allows the organization
to formally enter into contracts and hire
employees (Aragon, n.d.).

Jurisdictions around the world are
developing specific legal wrappers tailored
to DAOs. For example, the state of Wyoming
has created legislation that allows for the
registration of DAO-specific Limited Liability
Companies (LLCs), which uniquely permit a
smart contract to be designated as a manager
in the official legal filings. This provides
a clear, legally recognized link between
the on-chain code and the off-chain legal
entity. Other jurisdictions offer different
legal structures, such as a Swiss Association,
an Unincorporated Nonprofit Association
(UNA) in the U.S. or a company limited by
guarantee, each with its own pros and cons
regarding membership, legal identity, and
governance flexibility (Aragon, n.d.).

In smart contracts deployed on a
blockchain, code self-execution operates
based on predefined conditions, often
without explicit legal language. As a result,
the governing law may need to be embedded
within the contract code itself or inferred
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from the surrounding transactional data.
Furthermore, digital platforms frequently
incorporate standardized terms that, through
consistent practice, imply a tacit choice
of law - thereby fostering a hybrid legal
framework better suited to the complexities

of digital trade.

The United States has provided a
foundational framework for electronic
agreements  through  the  Electronic

Signatures in Global and National Commerce
Act (E-SIGN Act) and the Uniform Electronic
Transactions Act (UETA). These federal
and state laws, respectively, affirm the
legal validity of electronic records and
signatures, thereby lending crucial support
to the idea that smart contracts are legally
enforceable agreements. However, the
self-executing and often immutable nature
of smart contracts creates unique legal
challenges that go beyond simple validation.
Unlike traditional contracts, which allow
for a degree of flexibility and modification,
smart contracts operate on a rigid, “if-then”
logic where vague or ambiguous terms
cannot exist in the code. Moreover, once
deployed on a blockchain, a smart contract
is immutable and cannot be modified; any
change requires the cancellation of the old
contract and the creation of an entirely new
one. This immutability, while preventing
breaches through automatic execution,
fundamentally changes the dynamic of
contract negotiation and modification
(Federal-Lawyer.com, n.d.).

The immutability also creates a profound
legal paradox for regulatory bodies. The self-
executing nature of smart contracts is often
lauded for its ability to prevent breaches
and provide certainty, as there is no need
for third-party approval or intermediaries.
However, a recent ruling by the US Court
of Appeals for the Fifth Circuit in Van Loon
v. US Treasury illustrates a significant

contradiction (Federal-Lawyer.com, n.d.).
The court found that truly immutable
2025-YIL 5-SON
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smart contracts, which cannot be altered
once deployed, do not fall under the legal
definition of “property” for the purpose of
sanctioning by the Office of Foreign Assets
Control (OFAC). This ruling effectively puts
certain smart contracts beyond the reach of
a key regulatory authority, demonstrating
that immutability, while offering certainty
for contracting parties, can inadvertently
create a legal “black hole” for regulators.
This compels a strategic rethinking: instead
of trying to regulate the immutable asset,
regulators must pivot to targeting the human
actors who create and interact with it, or
focus on “mutable” proxy contracts that allow
for upgrades and modifications (Katten, n.d.).

Challenges in Implementing Choice of Law
in Digital Contexts

Jurisdictional Ambiguity

One of the primary challenges in
applying choice of law principles to digital
trade is the inherent absence of clearly
defined geographical boundaries. In global
transactions, the location where a contract
is eventually performed may span multiple
legal territories. This complexity often
forces courts to rely on various conflict-
of-laws principles, potentially leading to
unpredictable legal outcomes (Boyer Law
Firm, n.d.).

Beyond the general issues of immutability
and subjectivity, the implementation of
smart contracts introduces specific legal
challenges that require innovative solutions.
Due to the pseudonymous nature of many
smart contracts, it can be difficult to identify
a party to sue, and there may be evidentiary
challenges in pinpointing who is responsible
for a loss caused by faulty code or corrupted
messages (Norton Rose Fulbright, n.d.).
Furthermore, a key advantage of smart
contracts, their irrevocability, also creates
problems when a party is legally entitled to
terminate or unwind a transaction. Since the
contract cannot be changed, the permanent
record on the blockchain may no longer
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reflect the actual legal position (Norton Rose
Fulbright, n.d.).

Dispute resolution bodies are actively
adapting to these challenges. Arbitration
is emerging as a preferred method for
resolving smart contract disputes, as it
allows parties to appoint arbitrators with
specialized technical knowledge and ensures
confidentiality of proprietary source code.
Arbitration institutions like JAMS have even
developed specific “Smart Contract Rules”
that allow for bespoke procedures. One such
innovative solution is the use of a “multisig”
mechanism, where parties collectively
nominate an arbitrator, which then triggers
the power of that arbitrator to transfer assets
or money on the blockchain automatically in
accordance with the arbitral award (JAMS,
n.d.). This direct, code-based enforcement of
a legal decision represents a new frontier in
dispute resolution for the digital age.

Uzbekistan is also actively developing
its legal framework to accommodate digital
technologies, including smart contracts,
as part of its broader “Digital Uzbekistan
- 2030” strategy. Foundational steps were
taken with a 2018 presidential resolution
aimed at developing the digital economy and
crypto-assets, which defined a smart contract
as an electronic agreement whose execution
is automated through digital transactions.
The government is exploring the application
of these technologies in areas like public
procurement to increase efficiency and

transparency.
However, legal challenges remain,
particularly concerning the integration

of smart contracts into the existing Civil
Code. While there is a move to recognize
smart contracts as equivalent to written
agreements, proposed drafts of the Civil
Code have contained conflicting provisions,
creating uncertainty about their legal status
and enforceability, especially for transactions
that traditionally require notarization. This
ongoing legislative development highlights
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the country’s efforts to balance technological

innovation with established legal principles.
Standardization and Technological Integration
The rapid evolution of digital commerce

necessitates standardized contractual
formulations that align with modern
technology. Clearly drafted, enforceable

digital-specific choice of law clauses can
mitigate legal uncertainty. Additionally,
blockchain technology and smart contracts
offer a groundbreaking approach by
embedding governing law within the contract
itself. While these innovations enhance
automation and legal clarity, their effective
implementation demands close collaboration
between legal professionals and technologists
(Navas & Cusi Abogados, n.d.).

Practical Implications and Recommendations

Recommendations for Integrating Express
and Tacit Choices

For businesses in international digital
trade, combining express and tacit choice
strategies is recommended. Express clauses
should be prioritized to ensure clarity and
uniform interpretation, while tacit choice
may be inferred from transactional context
and operational patterns when no explicit
clause exists. Additionally, educating
legal professionals and businesses on the
implications of choice of law in digital trade
is essential for fostering legal certainty and
compliance (WilmerHale, 2021).

The increasingly digital economy
demands robust international cooperation
to develop uniform legal standards and
reduce disparities among national conflict-
of-law rules. International organizations,
including the Hague Conference on Private
International Law, have made significant
progress in this arena. However, the rapid
evolution of digital trade necessitates further
refinement and updated conventions that
specifically address the nuances of tacit
choice in the digital age (HCCH, 2015).

In addition, the adoption of digital
identity frameworks that capture the
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preferences of contracting parties could
markedly improve clarity and automation.
Incorporating these preferences into smart
contracts would ensure that the intended
governing law is automatically enforced,
reducing reliance on subjective judicial
interpretation.

Conclusion

In conclusion, the principles of choice of
law in international commercial contracts
remain indispensable in promoting legal
certainty and predictability—especially as
digital trade continues to expand. Express
choice offers a definitive mechanism
through which parties can voluntarily
select a governing legal framework, thereby
minimizing ambiguity. Conversely, tacit
choice, while more nuanced, provides the
necessary flexibility in instances where
explicit terms are absent. However, with the
increasing complexity of digital transactions,
coupled with their borderless nature, there is
an urgent need to rethink traditional choice
of law methodologies.

The integration of innovative research, such
as the work by Meliala emphasizing legal clarity
in the metaverse and Bouwers highlighting
the benefits of codifying tacit choice principles
by regional organizations, complements
traditional analyses and underscores the
evolving challenges and opportunities in this
arena. Furthermore, the summary of choice
of law rules affecting electronic contracts
provided by Czigler reinforces the importance
of harmonizing US and European approaches to
foster a more predictable and enforceable legal
environment globally.

Moving forward, it will be crucial
for businesses, legal practitioners, and
policy makers to foster concerted efforts
towards international standardization,
integrate technological solutions such as
smart contracts, and promote educational
initiatives that highlight best practices. Such
efforts will not only support the continued
growth of digital trade but also ensure that
legal frameworks remain robust and adaptive
to emerging challenges in the digital era.
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